Part 4E
South East Wales Corporate Joint Committee Constitution

Part 4E — Contract Procedure Rules

Key Messages

e The South East Wales Corporate Joint Committee (CJC) has made
arrangements for Rhondda Cynon Taf County Borough Council (RCT) to
provide Procurement Advice and Support services to the CJC. To facilitate the
delivery of these services, the CJC has agreed to adopt RCT’s Contract
Procedures Rules, subject to minor amendments to reflect the CJC'’s
organisational structure.

e References in these Contract Procedure Rules to the Corporate Procurement
Service and to the Head of Procurement Delivery are to RCT’s Corporate
Procurement Service and Head of Procurement Delivery. References to the
Strategic Director of Legal & Governance are to CCR’s Strategic Director of
Legal & Governance. References to all other Officers are to Officers of the CJC.

e Before entering into any contract, placing Official Orders or undertaking any
competitive procurement process where the estimated value exceeds £30,000,
Officers must consult with the Corporate Procurement Service who will advise
on the procurement process to be followed. Upon receipt of a fully completed
Contract Initiation Document, the Corporate Procurement Service will be
responsible for leading the procurement process above this value (in
consultation with the relevant CJC Service Area) from initiation through to
contract award.

e Any Officers delegated with responsibility for the procurement of goods,
services (including contracts for consultancy) or works for or on behalf of the
CJC (in accordance with the CJC’s Scheme of Delegation) are affected by
these Contract Procedure Rules.

e All procurement should be conducted in accordance with the principles of public
procurement law, namely, non-discrimination, transparency and fairness.

e Officers shall make full use of Corporate Contracts, including established
Framework Agreements or other legally available arrangements, before placing
Official Orders.

e Details of all Contracts available for use can be obtained from the Corporate
Procurement Unit.
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1.1.
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1.4.

1.5.

2.1.

2.2.

2.3.

2.4.

Introduction

Regulation 16 of the Corporate Joint Committees (General) (No. 2) (Wales)
Regulations 2022/797 (equivalent to Section 135 of the Local Government Act
1972) requires that the CJC has in place ‘standing orders’ that provide the
necessary guidance/framework for Officers to follow when entering contracts
for goods, services and works. These Contract Procedure Rules provide the
guidance as required under the Regulations.

To ensure legal compliance with relevant public procurement legislation,
including the Procurement Act 2023, it is essential that the Corporate
Procurement Service is notified of any intentions to contract where the
estimated value exceeds £30,000. Furthermore, the Head of Procurement or
their nominated officer shall publish all Notices above this financial threshold
on behalf of the CJC.

These Contract Procedure Rules are without prejudice to the need for budget
holders to ensure that appropriate funding and budget management is in place.

These Contract Procedure Rules will be kept under continuous review so that
they reflect changes in contracting and best practice. The reviews will be carried
out by RCT’s Head of Procurement Delivery in conjunction with the CJC’s
Strategic Director of Legal & Governance.

All financial values included in these rules are inclusive of VAT.
Aims and Scope

These Contract Procedure Rules aim to ensure legal compliance and deliver
the most advantageous tenders that are effectively managed once awarded.
These Rules set the framework for these processes and aim to strike the right
balance between price and quality.

These Contract Procedure Rules shall be applicable where the CJC is acting
as an agent for another body unless the principal body directs otherwise.

Unless specified below, all areas of the CJC’s business fall within the scope of
these Contract Procedure Rules, that is, all areas where goods, services and
works are procured from external parties. This requirement extends to
situations where the CJC appoints external consultants and contractors to
administer tendering activities on its behalf.

These Contract Procedure Rules do not apply to the following areas of
business:

e Employment contracts. Note that the procurement of Agency Workers and
Consultancy Services does fall within the scope of these Rules.
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3.1

4.1

4.2

4.3

e Vertical or Horizontal Arrangements (see Definitions).

e The acquisition or disposal of land or buildings. However, if the sale or
acquisition of land or buildings is predicated upon a contract for the
provision of services then these Rules may apply.

e Certain Legal Services such as those services relating to judicial or other
dispute resolution proceedings, notary services and services that must be
carried out by a particular person under an order of a court or tribunal or
enactment, e.g. legal services provided by appointed guardians.

The Legal Framework

The procurement of goods, services and works is covered by the following legal
and regulatory framework. Details of each are provided at the following links:

Local Government Act 1972

The Procurement Act 2023

The Social Partnership and Public Procurement (Wales) Act 2023
Wellbeing of Future Generations Act

Welsh Public Procurement Policy

The Equality Act 2010

Welsh Language (Wales) Measure 2011

Demonstrating openness, transparency, and fairness
Notices

Demonstrating transparency is a key objective of the Procurement Act 2023.
The Act sets out a legal requirement on the CJC to publish certain Notices
during the procurement lifecycle. This covers pre-procurement, procurement
and contract management activities for all applicable contracts. Further details
on Notices are contained in Appendix 1.

Procurement Planning — Pipeline Notice

It is a legal requirement for the CJC to have in place and publish a ‘Pipeline
Notice’. The Pipeline Notice sets out specified information about any Public
Contract with an estimated value of more than £2 million of which the CJC
intends to publish a tender notice or transparency notice within 18 months
following the first day of the next financial year.

Officers must provide the Corporate Procurement Service with details of all new
contracts, with an estimated contract value of more than £2m, planned for
procurement within 18 months from the first day of the relevant financial year.
Details must be provided within 56 days of the start of that financial year.
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4.5

4.6

4.7

4.8

4.9

4.10

5.1

5.2

Officers should provide the Corporate Procurement Service with details of all
potential or planned tenders/contracts where the estimated contract value is in
excess of the relevant Procurement Thresholds. Details must be provided at
the earliest opportunity in order for the Corporate Procurement Service to
advise on the procurement process and to comply with legal timescales.

For contracts below the relevant Procurement Act Threshold, the procedures in
sections 6.13 — 6.22 or 6.40 — 6.43 must be followed. Where the procurement
process is to be supported by the Corporate Procurement Service, then
appropriate notification timescales must be given.

Avoiding Conflict of Interest

The Procurement Act requires public bodies to take appropriate measures to
prevent, identify and remedy conflicts of interest arising in procurement
procedures and ongoing contract management.

Conflicts of interest shall at least cover any situation where relevant staff
members have, directly or indirectly, a financial, economic or other personal
interest which might be perceived to compromise their impartiality and
independence in the context of the procurement procedure.

Involvement, in the context of conflicts of interest, may relate to any stage in
the commercial lifecycle including preparation and planning, publication,
selection and award and contract implementation and ongoing management.

Individuals must avoid placing themselves in a position where there is a conflict
between their personal and/or outside interest and their official duties in a
procurement and must comply with internal policy relating to gifts, hospitality
and conflicts of interest at all times.

Members and employees of the CJC shall comply with the requirements of
Section 117 of the Local Government Act 1972 and the Employees’ Code of
Conduct set out in the Constitution about the declaration of private interests in
Contracts with the CJC. Such interests must be declared to the Strategic
Director of Legal & Governance acting in his or her capacity as Monitoring
Officer for inclusion in the appropriate registers.

Guidance

Section 6 of these Contract Procedure Rules provide the detailed requirements
for all Officers to follow when procuring goods, services or works.

To ensure Officers have access to specialist advice and guidance, a support
system, including assistance and advice from the CJC’s Legal Services Team
and the Corporate Procurement Service, is available. Standard documents for
internal CJC use are available and should be adopted where appropriate.
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6.1

6.2

6.3

6.4

6.5

6.6

The CJC may collaborate with other Public Sector Bodies when undertaking a
new procurement process. This is encouraged where possible. Collaborative
tenders are usually carried out and managed by a Lead Tendering Authority
and where the CJC is the Lead Tendering Authority the CJC’s Contract
Procedure Rules shall apply. If the CJC is not the Lead Tendering Authority,
then advice must be sought from the Corporate Procurement Service prior to
the publication of any Tender document(s).

Standard documents are available to use, and these are available from the
CJC’s Legal Services Team and the Corporate Procurement Service. The
Corporate Procurement Service can be contacted using the following e-mail
address: Procurement@rctcbe.gov.uk.

Tendering Requirements — Key Requirements and Financial
Thresholds

Key Requirements

The Corporate Procurement Service must be notified in advance of all
Contracts to be entered into over £30,000. The Corporate Procurement Service
will advise and assist on the most appropriate tendering procedure.

Before undertaking any competitive tendering process or before placing any
Purchase Orders on behalf of the CJC, Officers shall make full use of Corporate
Contracts. Other established Framework Agreements or other compliant
arrangements may also be considered in consultation with the Corporate
Procurement Service.

Where Framework Agreements or other compliant arrangements are to be
utilised, Contracting Officers must conform to the specific requirements of each
Framework Agreement for the selection and letting of contracts.

Approved Lists may be established in accordance with Sections 17 — 22 of the
Local Government Act 1988, who have met the CJC predetermined criteria and
who are willing and able to supply Products of a particular type or description.
Approved Lists cannot be used for the exclusive selection of Tenderers for any
Contract above Threshold level. Where an Approved List is utilised to select
potential Tenderers, it is recommended the invited Tenderers are refreshed on
each occasion from any previous selection list used to encourage competition.

Officers should retain records locally, that support any decisions made for the
purposes of entering into a contract or making purchases under these rules.

All contracts entered into on behalf of the CJC must have an appropriate
Contract (Terms and Conditions) and must be properly authorised and signed
by an officer with delegated authority under the CJC’s Scheme of Delegation.
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6.7

6.8

6.9

6.10

6.11

6.12

Late Tenders — All Tenders should be received and opened at a pre-
determined date and time. Unless in exceptional and justifiable situations,
tenders received after any given date and time for receipt shall not be
considered. Approval must be sought from the Strategic Director of Legal and
Governance and/or the Head of Procurement or their nominated Officer(s) in
writing before proceeding with the acceptance or evaluation of any tender
submitted after the pre-determined date and time.

Estimating the anticipated contract value

The tendering procedure adopted will be dependent upon the estimated value
of the contract and the nature of the goods, services or works to be delivered.

Officers must estimate the maximum value of each contract to determine the
most appropriate tendering procedure (as set out in Table 2 below). The
estimated value will be inclusive of VAT and should be determined as the
maximum amount the CJC could expect to pay under the contract including,
where applicable, amounts already paid and any extension options.

The value determined by this exercise will confirm whether it will be considered
below or above the financial thresholds as listed within the Procurement Act
2023. The Procurement Act Thresholds are provided in Table 1 and are always
provided inclusive of VAT.

Table 1 - Procurement Act Thresholds*

Category " Inclusive VAT | Exclusive VAT (approx)
Supplies and Services £214,904 £179,086

Works £5,372,609 £ 4,477,174

Light Touch Services ** £663,540 £663,540

* As of 1st January 2024. Please note the Thresholds are updated every 2
years.

** Light Touch Services are those services described in The Procurement Act
and as set out in The Procurement Regulations 2024. These are generally for
certain social, health and education services and are subject to more flexible
procurement rules.

If it is not possible to estimate the value (for example, because the duration of
the contract is unknown), then the contract is to be treated as having the
estimated value in excess of the threshold(s) listed in Table 1.

This section provides the rules for both below and above the Procurement Act
Thresholds.
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6.13

6.14

6.15

Below Procurement Act Threshold Tendering Requirements — Tenders
Invited

A key requirement of these procedure rules is to ensure compliance and
competitiveness and the primary method of achieving this is through a
competitive process. Additionally, the procurement should be conducted in
accordance with the principles of public procurement although competition
should be proportionate to the value and the CJC’s resources.

Table 2 below sets out the minimum levels of competition that must be carried
out for below Procurement Act threshold tenders. Where the competition level
is defined as having ‘due regard for ensuring value for money is achieved
Contracting Officers shall have the ability to determine and demonstrate how
this is obtained. This may be by obtaining multiple quotes, desktop evaluations,
assessment against published criteria, benchmarking or other relevant
methods. Whilst the minimum level of competition is set out in Table 2, Officers
should consider advertising the opportunity if appropriate.

Table 2 — Requirements for below threshold tenders

Contract Value Competition Level
Supplies and Services

Due regard for ensuring value for

Purchases below £30,000 . .
money is achieved.

Purchases between £30,000 and 2 suppliers invited (minimum)
£75,000 PP

Purchases between £75,000 and 3 suppliers invited (minimum)
Procurement Act Threshold PP

Purchases below £100,000 Due regard fo_r ensuring value for
money is achieved.

Purchases between £100,000 and
£500,000

Purchases between £500,000 and 3 suppliers invited (minimum)
£2,000,000 PP

Purchases between £2,000,000 and
Procurement Act Threshold

2 suppliers invited (minimum)

4 suppliers invited (minimum)

Officers should consider local companies when inviting tenders. If a suitable
number of Tenderers cannot be identified the tender may be openly advertised.
On completion of the tender process a tender report will be completed,
reviewed and signed off by Officers with the delegated authority to do so where
within approved budget (Section 151 Officer sign-off for any contract awards
not within approved budgets).
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6.17

6.18

6.19

6.20

6.21

6.22

6.23

6.24

Contracts below £30,000

For all Contract value below £30,000, a completed Contract Initiation Document
(CID) must be returned to the CJC's Legal Services Team at
LegalServices@cardiffcapitalregion.gov.uk prior to any procurement process
being followed. This document starts the project and allows the requirements
and procurement strategy to be recorded.

Upon receipt of a fully completed Contract Initiation Document, the CJC’s Legal
Services Team will be responsible for advising on the procurement process (in
consultation with the relevant service area) from initiation through to contract
award.

Contracts between £30,000 and Procurement Act Thresholds

For all Contracts valued above £30,000, the Corporate Procurement Service
and the CJC’s Legal Services Team must be informed prior to entering into the
contract.

For contracts with an estimated value between £30,000 and the Procurement
Act Thresholds, listed in Table 1, the Corporate Procurement Service must be
engaged and will advise accordingly on the most suitable process to be
followed. Depending on the complexities of the tender, Service Areas may be
permitted to conduct their own tendering process in accordance with these
rules.

Framework Agreements or Dynamic Markets (see sections 6.31 — 6.37) may
be used if appropriate.

Competitive tenders should be undertaken using RCT’s Contract Management
System and take into account the requirements as set out within Table 2.

Where the Corporate Procurement Service is to undertake the tendering
activity, a Contract Initiation Document (CID) must be completed by the relevant
Service Area and returned to the Corporate Procurement Service
(Procurement@rctcbc.gov.uk) (copying the CJC’s Legal Services Team
(LegalServices@cardiffcapitalregion.gov.uk) prior to any further work taking
place. This document starts the project and allows the requirements and
procurement strategy to be recorded.

Upon receipt of a fully completed Contract Initiation Document, the Corporate
Procurement Service will be responsible for leading the procurement process
(in consultation with the relevant Service Area) from initiation through to
contract award.

On completion of the tender process a tender report will be completed,
reviewed and signed off by Officers with the delegated authority to do so where
within approved budget (Section 151 Officer sign-off for any contract awards
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6.25

6.26

6.27

6.28

6.29

6.30

6.31

6.32

6.33

6.34

not within approved budgets).
The relevant Notices will be published.
Contracts above the Procurement Act Thresholds

Tenders for above Procurement Act threshold Contracts must be undertaken
by the Corporate Procurement Service via the Contract Management System
(unless prior approval of the Strategic Director of Legal and Governance and/or
the Head of Procurement or their nominated Officer(s) has been obtained).

Advice must be sought from the Corporate Procurement Service before the
commencement of any above Procurement Act threshold process. This will
enable the procurement procedure to be determined and ensure full
compliance with the procedures set out in the Procurement Act and other
regulatory requirements.

A Contract Initiation Document (CID) must be completed by the relevant
Service Area and returned to the Corporate Procurement Service
(Procurement@rctcbc.gov.uk) (copying the CJC’s Legal Services Team
(LegalServices@cardiffcapitalregion.gov.uk) prior to any further work taking
place. Unless the contract can be awarded using a Framework, Dynamic
Market or Direct Award process, the tender must be advertised. Either an Open
or Competitive Flexible Procedure shall be followed in accordance with The
Procurement Act 2023.

Upon receipt of a fully completed Contract Initiation Document, the Corporate
Procurement Service will be responsible for leading the procurement process
(in consultation with the relevant Service Area) from initiation through to
contract award.

Where required, the Procurement Service shall publish the required Notices in
accordance with the Procurement Act.

On completion of the tender process a tender report will be completed,
reviewed and signed off by Officers with the delegated authority to do so where
within approved budget (Section 151 Officer sign-off for any contract awards
not within approved budgets).

The relevant Notices will be published.

Awards made via Frameworks or Dynamic Markets

Before undertaking any new procurement activity, Officers should establish if
the requirements can be met by an existing Framework Agreement or other
collaborative agreements such as Dynamic Markets.

The use of frameworks and other collaborative agreements must be approved
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6.35

6.36

6.37

6.38

6.39

6.40

6.41

6.42

by the Strategic Director of Legal and Governance and/or the Head of
Procurement or their nominated Officer(s) before use.

Where Framework Agreements or other collaborative agreements are used to
procure, the award process must be in accordance with the terms and guidance
of the agreement and regulations within the Procurement Act.

Award processes for Framework Agreements will depend on the framework
being used but will typically include a re-opening of competition, where all
applicable suppliers shall be invited to tender, or via a Framework direct award,
where a supplier may be selected without competition. Framework Agreement
direct awards must be in accordance with the rules of the framework itself and
the Procurement Act. When awarding contracts via a framework direct award
process, officers must identify Objectives Mechanisms for supplier selection.

For Dynamic Markets a competitive procedure must take place inviting all
applicants to bid. Competitive tenders should be undertaken using RCT’s
Contract Management System or other suitable system.

On completion of the tender process a tender report will be completed,
reviewed and signed off by Officers with the delegated authority to do so where
within approved budget (Section 151 Officer sign-off for any contract awards
not within approved budgets).

The relevant Notices will be published.

Instances where there are less than the required minimum Tenders invited
In such cases where the Contracting Officer wishes to proceed with less than
the required number of tenders specified in Table 2, the rationale shall be

documented and approved by the relevant Director.

Instances where there are less than the required number of Tenders
received

In such cases where the number of Tenders received are less than the number
invited, the relevant Director or responsible officer shall determine whether or
not to proceed with due regard for securing the most advantageous tender.

Single Tender

A Single Tender may be invited for below Procurement Act Threshold contracts
when any of the following reasons apply:

e by reason of Regulation or Legislation only one supplier of the product or
service exists;

e due to an absence of competition for technical reasons, only a particular

4E-11
Effective 24 February 2025



Part 4E
South East Wales Corporate Joint Committee Constitution

6.43

6.44

6.45

6.46

supplier can supply the goods, services or works required, and there are no
reasonable alternatives to those goods, services or works;

only a Proprietary Product (for Goods, Services, Social & Other specific
services or Works) is suitable or acceptable to customers or the Product
consists of repairs or works to an existing Proprietary Product;

the contract concerns the creation or acquisition of a unique work of art or
artistic performance;

due to a particular supplier having intellectual property rights or other
exclusive rights, only that supplier can supply the goods, services or works
required, and there are no reasonable alternatives to those goods, services
or works;

the contract concerns the supply of goods, services or works by the existing
supplier which are intended as an extension to, or partial replacement of,
existing goods, services or works in circumstances where:

e a change in supplier would result in the contracting authority
receiving goods, services or works that are different from, or
incompatible with, the existing goods, services or works; and

e the difference or incompatibility would result in disproportionate
technical difficulties in operation or maintenance;

in exceptional cases of such extreme emergency that a tender process
cannot be undertaken;

where justification for not complying with the requirements set out in Table
2 can be evidenced in accordance with the principles of obtaining value for
money and/or CJC priorities;

Agreements between other Public Sector Bodies.

In all such cases:

A Tenderer must provide a proposal that meets the CJC’s requirements;
Prices are negotiated and value for money must be demonstrated;
Suitable Terms and Conditions are agreed.

On completion of the tender process a tender report will be completed,
reviewed and signed off by Officers with the delegated authority to do so where
within approved budget (Section 151 Officer sign-off for any contract awards
not within approved budgets)

The relevant Notice will be published.

Direct Awards — Above Procurement Act Threshold

An above Procurement Act Threshold Direct Award is permissible in certain
permitted circumstances. Advice must be sought from the Head of
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6.47

6.48

6.49

6.50

71

7.2

7.3

Procurement and/or the Strategic Director of Legal & Governance before
undertaking a Direct Award procedure.

The rationale for Direct Awards is set out in Appendix 2.

In all such cases:
e A Tenderer must provide a proposal that meets the CJC’s requirements;
e Prices are negotiated and value for money must be demonstrated;
e Suitable Terms and Conditions are agreed.

On completion of the tender process a tender report will be completed,
reviewed and signed off by Officers with the delegated authority to do so where
within approved budget (Section 151 Officer sign-off for any contract awards
not within approved budgets).

The relevant Notices will be published.

Tendering Requirements — Administration

Whether the Contract is below or over The Procurement Act Threshold, a key
function of these Contract Procedure Rules is to set out the framework that
needs to be adopted to demonstrate that the CJC operates its procurement
activities with openness, transparency and accountability. The following
sections of these Contract Procedure Rules provide the framework for all
tendering activities that will be undertaken.

Electronic Tenders

All Tenders undertaken using procedures set out in Sections 6.18 — 6.49 of
these Contract Procedure Rules shall be processed using RCT’s approved
Contract Management System (CMS) where appropriate. This system
facilitates a controlled and secure environment for the issue, receipt, opening
and evaluation of tenders and captures a complete audit trail of tender
processes conducted. This system should be used in accordance with
appropriate guidance, user documentation and procedures. Advice and
guidance can be obtained from the Corporate Procurement Service.

Contracting Officers shall observe the following requirements when processing
tenders via the CMS:
e A responsible officer is assigned to manage the tender;

e Tender timescales are adequate to enable suppliers sufficient time to
prepare and submit their tender. These timescales should also consider the
complexities of the requirement;

e All relevant tender documentation is made available to tenderers and the
information provided is consistent with the details entered directly on the
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7.4

7.5

7.6

7.7

7.8

7.9

7.10

7.1

CMS;
e All tender clarifications must be conducted via the CMS;

e Evaluation questions and criteria are entered into the system in the most
appropriate format;

e Appropriate use of tools, such as electronic auctions, are considered;

e Suppliers are registered on the CMS with accurate and complete contact
information.

Awarding the Contract
The tender evaluation outcome must be recorded on the system.
Notifications must be sent to suppliers via the system.

Following completion of the tender process, the contract should be created,
awarded and registered on the system.

Where an alternative electronic solution is to be used to support the tendering
process, prior approval of the Strategic Director of Legal and Governance
and/or the Head of Procurement or their nominated Officer(s) must be obtained.

Evaluation of Tenders

Amendment to Tenders, Errors and Omissions

Generally, no adjustment or qualification to any tender(s) is permitted. Errors
found during the examination of tenders shall be dealt with in an open and
transparent way, providing equal treatment to all Tenderers.

A Contracting Officer may seek clarification of the information provided (or not
provided) by a Tenderer only where this is necessary to aid understanding, and
not for the purpose of a Tenderer supplementing their bid.

It should be noted that prior disclosure of and adherence to award criteria and
weightings is a fundamental requirement of the core principle of transparency.
The core procurement principles apply even to below Procurement Act
Threshold procurements.

The evaluation group should be identified beforehand and remain consistent
throughout whenever possible. Evaluators will be asked to declare any Conflict
of Interests. Where there are any conflicts then the Corporate Procurement
Service will advise on the course of action to take. The evaluation group must
score responses in strict accordance with the evaluation criteria and scoring
methodology as set out in the procurement documentation.
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713

7.14

7.15

7.16

717

7.18

7.19

The evaluation group shall review responses, reach an agreement on the
score(s) and provide justification in accordance with the scoring methodology
as set out within the Instructions to Tender. The evaluation group should
formulate their recommendations in the form of a tender report.

Awarding of Tenders and Entering into Contract

The tender report shall identify the recommended successful Tender(s) in
accordance with the pre-determined evaluation criteria and scoring
methodology. The tender report will be completed, reviewed and signed off by
Officers with the delegated authority to do so where within approved budget
(Section 151 Officer sign-off for any contract awards not within approved
budgets).

Contracts must be issued via appropriate means and signed by relevant
Officers of the CJC and the Supplier before contract commencement.

Non-concluded Terms and Conditions

Contracting Officers should always ensure (so far as possible) that terms and
conditions are fully agreed, by including them in the tender documents and
requiring tenderers to accept them as part of the tender.

Where (exceptionally) the terms and conditions of contract are not fully agreed,
no contractor shall be allowed to commence delivery of goods, works or
services until all terms and conditions have been agreed and signature or
written agreement of both parties obtained.

Contracts should not be entered into on the basis of the contractor's own
standard terms and conditions. However, in exceptional circumstances, there
may be a requirement to agree or negotiate alternative terms and conditions in
which to contract. Where this is the case, prior advice must be sought from the
CJC’s Legal Services Team (for Contracts valued less than £30,000), or the
Strategic Director of Legal and Governance and/or the Head of Procurement or
their nominated Officer(s) (for Contracts valued more than £30,000).

Completion of Contracts

The Contracting Officer should arrange for contracts to be attested either by
wet signature or electronically under hand by the Strategic Director of Legal &
Governance (or a signatory authorised by the Strategic Director of Legal &
Governance), or under seal. The Strategic Director of Legal & Governance shall
be consulted if a Contract is to be attested under seal.

The Strategic Director of Legal & Governance shall consider whether, having
regard to the need for extension of the period of limitations, a Contract should
be attested under seal.
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7.20

7.21

7.22

7.23

7.24

7.25

8.1

The Common Seal shall be attested by the Strategic Director of Legal &
Governance (or a signatory authorised by the Strategic Director of Legal &
Governance) and an entry of every sealing shall be made, consecutively
numbered and shall be signed by the person who has attested the seal. The
seal shall not be affixed without the authority of the CJC or under delegated
powers.

Following the award of the contract (and where the contract value exceeds
£30,000), the contract details will be recorded on RCT’s Contract Management
System. Where access to this system has been granted, it is the responsibility
of the Contracting Officer to record details of contracts awarded on the system.

Terms and Conditions

Unless the requirements of sections 7.24 to 7.25 apply, the CJC’s Standard
Terms and Conditions shall be specified as a minimum requirement for entering
into contracts for goods, service or works where available, practical and
appropriate to do so.

Section 7.22 shall not apply when using Framework Agreements or Dynamic
Markets. Officers shall ensure the Terms and Conditions of these types of
agreements adequately protect the CJC before entering into Contract.

Section 7.22 shall not apply where more industry specific contract terms are
available and are more appropriate to the Contract. For example, NEC or JCT
contract terms for works.

Any doubt as to the applicability of these conditions or any clauses contained
therein should be referred to the Strategic Director of Legal & Governance or
Head of Procurement.

Reports and Notice Types

Table 3 below sets out the different reports that Officers will need to complete
and submit to the Corporate Procurement Service following any tendering
process or awarding Contracts over £30k. Template reports are available from
the Corporate Procurement Service.

Table 3 — Reports and Notice Types

Process Followed Notice Required (see
Appendix 1)
Contracts between e Below Threshold e Contact Details
£30,000 and Tender Report Notice
Procurement Act e Contract Termination
Thresholds Notice
4E-16
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9.1

Single Tender

¢ Single Tender Report

¢ Contact Details
Notice

e Contract Termination
Notice

Award from Framework

e Framework Direct
Award Report
e Tender Report

e Contact Details
Notice

e Contract Termination
Notice

*%

Award from a Dynamic
Market

e Tender Report

e Tender Notice

e Contract Award
Notice

¢ Contact Details
Notice

e Contract Termination
Notice

Contracts above the
Procurement Act
Thresholds — Open or
Competitive Flexible
Procedure

e Above Threshold
Tender Report

e Tender Notice

e Contract Award
Notice

e Contact Details
Notice

e Contract Termination
Notice

Direct Award

e Direct Award
Justification Report

e Transparency Notice

e Contract Award
Notice

e Contract Details
Notice

*Tender Notice required if advertising
**Further notices required if call-off is above Procurement Act Threshold

Contract Management

Officer Involvement

A Director must appoint a Contract Manager to manage the performance of a
contract throughout its term. The duties of the Contract Manager shall begin
when the contract is awarded and shall cease when it is completed or
terminated.
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9.2

9.3

9.4

9.5

9.6

9.7

9.8

9.9

9.10

9.1

The Contract Manager should ensure that management and monitoring
arrangements for the contract have been established and recorded (including
the methods for reporting and monitoring performance, costs and service
delivery against the agreed Contract Specification and Terms and Conditions).

The Contract Manager will also be responsible for:

+ The management of the relationship between the CJC and the supplier
(ensuring effective lines of communication are in existence between client
representatives, stakeholders and service providers);

* The identification, allocation and management of the risks associated with
the performance of the contract.

All officers involved in contract monitoring or management must ensure they
comply with Sections 4.6 — 4.10.

Modifications of Contracts

Modifications refers to a change to the contract terms that the parties had
agreed and accepted when the contract was signed. This requires a clear and
documented process, with clear references to the relevant clause(s) of the
original terms and conditions of contract.

Modifications are consensual and most commonly about change in contract
scope. Typically, these occur as a result of changes to methodology, design,
timing, order or sequence of provision.

Contracts may be modified during their term providing that the overall nature of
the contract is not substantially altered or has been included for within the
Contract.

Officers must seek advice from the CJC’s Legal Services Team before
modifications are made to contracts or when a below Procurement Act
Threshold Contract becomes an above Procurement Act Threshold Contract as
a result of the modification.

The modification must not be agreed with the supplier until approval has been
sought from the Strategic Director of Legal & Governance or their nominated
Officer(s).

In the case of above Procurement Act threshold modified Contracts, the CJC
shall publish a Contract Change Notice.

Contract Novation

Any contract subject to potential assignment and/or novation must be referred
to the Strategic Director of Legal & Governance at the earliest possible
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9.12

9.13

9.14

9.15

9.16

9.17

9.18

9.19

opportunity and approved prior to any agreement.
Contract Performance

Before entering into a Public Contract with an estimated value of more than £5
million, the Contracting Officer must set and publish at least three key
performance indicators in respect of the contract unless it is considered that the
supplier's performance under the Contract could not appropriately be assessed
by reference to key performance indicators.

At least once in every period of twelve months during the life cycle of the
contract and on termination of the Contract, the Contracting Officer must:

e assess performance against the key performance indicators; and
e publish information specified in the Procurement Act.

The above paragraphs do not apply to Framework Agreements or Concession
Contracts.

Extensions of Contracts

Extensions of contracts may be included as a term, where appropriate, in the
contract concluded following procurement. Where a supplier's terms and
conditions have been used (only in exceptional circumstances), Officers must
review the contract for any roll-on clauses and manage appropriately.

The decision to extend the contract period (term) may only be made before the
original expiry date, where it is in accordance with the terms and conditions of
the original contract.

The Strategic Director of Legal & Governance or their nominated Officer(s)
must take all such decisions to extend contracts in agreement with the relevant
Director.

Where the terms of the contract and/or original procurement exercise do not
expressly provide for extension, then such contracts may only be extended in
exceptional circumstances, where legislation permits, and value for money
issues have been addressed. Such decisions shall be made by the relevant
responsible Officer in consultation with their Director and the Strategic Director
of Legal & Governance or their nominated Officer(s). Detailed records of all
decisions taken must be retained.

Termination of Contracts

Where consideration is being given to the early termination of any contract
arrangements, this matter should be referred to the Strategic Director of Legal
& Governance of their nominated Officer(s).
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9.20

9.21

9.22

9.24

10.

10.1

10.2

10.3

Officers must have documented and justifiable evidence before early
termination of contracts.

When a contract reaches termination (which may be by early termination or by
natural expiry), the Corporate Procurement Service must be notified in order to
publish a contract termination notice before the end of the period of 30 days
beginning with the day on which a Public Contract is terminated.

Contract Management Notices

Under The Procurement Act, Notices must be published in the following
instances:

e Where the Contract has been changed or modified (including extended);

e Where the Contract has been terminated (whether the termination is for
poor performance etc or where the contract naturally reaches its expiry);

e Where the Contract is over £5m in value and is subject to the inclusion of
KPIls a Contract Performance Notice must be published annually and on
termination.

The Contract Manager shall be responsible for the publication of the relevant
notices and shall notify Corporate Procurement Service accordingly.

Additional Requirements
Preliminary Market Engagement

Preliminary market engagement may be carried out by Officers. Where the
engagement is for an above Procurement Act Threshold contract, a preliminary
market engagement notice must be published before publishing a tender notice
or reasons for not doing so must be provided in the tender notice.

Where preliminary market engagement has taken place with selected
supplier(s) without publishing a preliminary market engagement notice, those
selected supplier(s) may be eliminated from any resulting tender process, due
to receiving an unfair competitive advantage.

Socially Responsible Procurement

Socially responsible procurement is taking action when purchasing goods,
services and works to achieve value for money in accordance with the
principles of openness, transparency and equal treatment.

Key objectives include supporting the well-being goals, and the new fair work
goal, in order to improve economic, social, environmental and cultural
well-being. These matters must be considered throughout the procurement and
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10.4

10.5

10.6

10.7

10.8

10.9

contract management processes.

The procurement duties contained within the Social Partnership and Public
Procurement (Wales) Act begin with an overarching duty on contracting
authorities to seek to improve the social, economic, environmental and cultural
well-being of their areas by carrying out public procurement in a socially
responsible way. This means taking action to achieve the well-being goals and
the fair work goal (together, the ‘socially responsible procurement goals’), for
as many contracting processes as possible.

To maximise the potential wider benefits when contracting with external
organisations it is essential that the delivery of community benefits or social
value measures and support for local businesses (where possible) are
considered as part of the procurement process. In addition, as a publicly funded
organisation, the CJC has a responsibility to ensure that ethical and fair
practices are in place throughout the contracted supply chains as far as it
practicably can.

To help meet these requirements the inclusion of a number of social value
measures will be included and evaluated in all appropriate tenders over £75k.

Code of Practice — Ethical Employment in Supply Chains

The CJC has signed up to the Welsh Government’s Code of Practice: Ethical
Employment in Supply Chains, and therefore all tenders must consider the
principles of the Code when compiling documentation, vetting suppliers and
awarding contracts. The overarching principle of the Code is to ensure that
workers in public sector supply chains are employed ethically and in compliance
with both the letter and spirit of the Law. The Code covers Modern Slavery and
Human Rights abuses, Blacklisting, False self-employment, Unfair use of
umbrella schemes and zero hours contracts as well as considering paying the
living wage. Advice must be sought from the Corporate Procurement Service
during tender preparation to ensure processes adhere to the principles of the
Code.

Duty to Consider Lots

For above Procurement Act Threshold contracts the CJC must consider
whether the contract could reasonably be supplied under more than one
contract.

If the CJC considers that the contract could reasonably be supplied under more
than one contract and such contracts could appropriately be awarded by
reference to lots, the CJC must arrange for the award of the contract or
contracts by reference to lots or provide reasons for not doing so.
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10.10

10.11

10.12

10.13

10.14

10.15

10.16

SMEs

In carrying out a procurement process, the CJC must have regard to the fact
that small and medium-sized enterprises may face particular barriers to
participation and consider whether such barriers can be removed or reduced.

Supplier Exclusions and Debarment

The Procurement Act contains a number of offences that should a Supplier be
found guilty of would result in them either being an Excluded Supplier or an
Excludable Supplier. Within any procurement procedure checks must be
undertaken on suppliers to assess whether there is reason to exclude them
from the process. Excluded suppliers may also be placed on the Debarment
List. If a supplier appears on the Debarment List for a mandatory exclusion
ground, then the supplier must be excluded from the procurement process. If
they appear on the list for a discretionary exclusion ground, then the CJC has
the discretion to exclude. Exclusion grounds may apply to other suppliers or
sub-contractors that the main supplier relies on to satisfy the contract.

Service Level Agreements or Memorandum of Understanding

A Service Level Agreement (SLA) or Memorandum of Understanding (MoU)
can be put in place between internal departments within the CJC or other Public
Sector Bodies. Typically, an SLA or MoU will not contain the legal recourse for
liabilities that a formal contract would contain.

Where the Service Provider is a legal entity external to the client, the
relationship must be a formal contract as opposed to an SLA or MoU.

It is important to document and agree any SLA or MoU, including any
commercial and exit arrangements of the participating organisations. This
should include clear criteria for determining the ongoing viability of the
arrangement and supported by agreed and measurable performance indicators
with the service provider.

Private Interests

No Member, employee or agent of the CJC shall improperly use their position
to obtain any personal or private benefit from any Contract entered into by the
CJC.

Members and employees of the CJC shall comply with the requirements of
Section 117 of the Local Government Act 1972 and the Employee Code of
Conduct set out in the Constitution about the declaration of private interests in
Contracts with the CJC. Such interests must be declared to the Strategic
Director of Legal & Governance acting in their capacity as Monitoring Officer
for inclusion in the appropriate registers.
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10.17

10.18

10.19

10.20

10.21

10.22

10.23

Record Keeping

Contract documentation should be retained securely, in an appropriate format
and in accordance with the CJC’s Information Management policies and
procedures.

Where consultancy services are utilised in progressing any procurement, it
should be ensured that copies of all documentation are retained on behalf of
the CJC.

The CJC must keep sufficient records to explain any decisions made for the
purposes of awarding or entering into above Procurement Threshold Contracts.
These decisions shall include reference to:

+ Excluding any suppliers on mandatory or discretionary grounds;

* Excluding or reducing the number of suppliers based on conditions of
participation;

+ Assessment of tenders against the award criteria;

* The decision to award the contract;

* The decision to terminate the procurement process;
* All relevant notices.

Records must be kept for a minimum period of 3 years following contract award.

This section does not affect any other obligation under any enactment or rule
of law by virtue of which the CJC must retain documents or keep records,
including for a longer period.

Where the Contract Management System has been used to manage the
procurement process, all tender and contract documentation must be uploaded
to the system.

Compliance
Every contract entered into by the CJC shall be entered into pursuant to or in
connection with the CJC’s functions and shall comply with:

» All relevant statutory provisions;

* the Legal Framework;

+ The CJC’s Constitution including:

- these Contract Procedure Rules;

the CJC’s Financial Procedure Rules;

Scheme of Delegation;
the CJC’s Strategic Objectives;
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- Procurement Strategy; and,

- relevant CJC Policies.

10.24 Failure by officers to comply with any of the provisions of these Contract
Procedure Rules or associated guidance adopted by the CJC may result in
disciplinary action.

10.25 Any procurement carried out on behalf of the CJC may only be undertaken by
officers with the appropriate delegated authority to carry out such tasks (as set
out in the CJC’s Scheme of Delegation contained within the CJC’s
Constitution).

Other Considerations

10.26 Officers shall consult with the CJC’s Legal Services Team where the contract
involves the sharing and processing of personal information.

10.27 Officers shall correspond with the CJC’s Legal Services Team before
purchasing ICT software, services or equipment.
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Appendix 1 — Notices

Stage Notice Description
Published annually. Must contain specified
information about any Public Contract with a
value in excess £2M, for which the CJC intends
Pipeline Notice to publish a tender or transparency notice
during the reporting period (18 months from the
start of the financial year). Details must be
provided within 56 days of the start of that
financial year.
An optional notice to authorities. Used to notify
Planned intended future tender publication. Can be used
Planning Procurement to reduce tendering timescales if published
Notice between 40 days and 12 months before the
Tender Notice.
If the CJC intends to undertake pre-market
Preliminary Market | engagements, a preliminary market
Engagement engagement notice must be published before
Notice publishing a tender notice or reasons for not
doing so must be provided in the tender notice.
Dynamic Market | Must be published at multiple stages when
Notice handling a dynamic market.
Must be published when inviting suppliers to
Tender Notice submit a tender as part of an Open or
Competitive Flexible Procedure.
If the CJC decides not to proceed with awarding
a contract following the publication of a tender
Procurement or transparency notice, a procurement
Tender Termination Notice | termination notice must be published as soon

as reasonably practicable after making the
decision.

Regulated Below-
Threshold
Contracts — Tender
Notices

Must be published in advance of inviting tenders
to a below threshold contract opportunity.
Where the CJC is inviting tenders from a
particular or pre-selected suppliers this notice
does not apply.
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Contract Award | This must be published when the CJC intends
Notice to make a contract award.
Transparency Must be published if utilising section 6.46 — 6.49
Notice for a Direct Award.
C:ntradct Contract Details | Must be published within 30 days starting with
war Notice the date the contract is entered into.
Regulated Below- | Must be published as soon as reasonably
Threshold practicable after entering into a below threshold
Contract — Contact | contract. (£30k — Threshold)
Details Notice
Contract Chanae For above threshold contacts. This must be
Notice 9 published before modification notifying CJC’s
intent to modify a Public Contract.
M C;]ontrz:ﬁt nt For contracts over £6m and where KPIs have
anageme Contract been published. It must be published at least
Performance once a year and on termination. It must also be
Notice published if there is a breach or failure to
perform.
Before the end of the period of 30 days
End of Contract beginning with the day on which a Public
Contract Termination Notice | Contract is terminated, a contract termination

notice must be published.
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Appendix 2 — Above Procurement Act Direct Award Procedure

This appendix contains Direct Award justifications in accordance with Schedule 5 of
the Procurement Act

1. Prototypes and development

The Public Contract concerns the production of a prototype, or supply of other
novel goods or services, for the purpose of:

(a) testing the suitability of the goods or services;

(b) researching the viability of producing or supplying the goods or services
at scale and developing them for that purpose; or

(c) other research, experiment, study or development.

2. Single suppliers

The Public Contract concerns the creation or acquisition of a unique work of
art or artistic performance.

The following conditions are met in relation to the Public Contract:

o due to a particular supplier having intellectual property rights or other
exclusive rights, only that supplier can supply the goods, services or
works required, and there are no reasonable alternatives to those goods,
services or works; or

o due to an absence of competition for technical reasons, only a particular
supplier can supply the goods, services or works required and there are
no reasonable alternatives to those goods, services or works.

3. Additional or repeat goods, services or works

The Public Contract concerns the supply of goods, services or works by the
existing supplier which are intended as an extension to, or partial replacement
of, existing goods, services or works in circumstances where:

o a change in supplier would result in the contracting authority receiving
goods, services or works that are different from, or incompatible with,
the existing goods, services or works and the difference or
incompatibility would result in disproportionate technical difficulties in
operation or maintenance.

The Public Contract concerns the supply of goods, services or works by the
existing supplier that are similar to existing goods, services or works where:

o the existing goods, services or works were supplied under a Public
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Contract that was awarded in accordance with a competitive tendering
procedure within the period of five years ending on the day on which the
transparency notice is published and the tender notice or any tender
document in respect of that earlier contract set out the contracting
authority’s intention to carry out a subsequent procurement of similar
goods, services or works in reliance on this direct award justification.

4. Commodities
e The Public Contract concerns goods purchased on a commodity market.

5. Advantageous terms on insolvency

e The award of the Public Contract to a particular supplier will ensure terms
particularly advantageous to the CJC due to the fact that a supplier, whether
or not the one to whom the contract is to be awarded, is undergoing insolvency
proceedings.

6. Urgency

e Where the goods, services or works to be supplied under the Public Contract
are strictly necessary for reasons of extreme and unavoidable urgency, and
as a result the Public Contract cannot be awarded on the basis of a
competitive tendering procedure.

e Urgency is unavoidable if it is not attributable to any act or omission of the
CJC and could not have been foreseen.
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“Approved List” means a list of Tenderers, established in accordance with
Sections 17 — 22 of the Local Government Act 1988, who have met the CJC’s
predetermined criteria and who are willing and able to supply products of a
particular type or description. Such lists will need to be administered in accordance
with guidance that is approved by the Strategic Director of Legal & Governance
and approved by the Head of Procurement Delivery or their nominated officer
before being utilised.

“Contract” means the supply of goods, services or works to the CJC, by a
supplier in return for payment.

“Contract Manager” means a person authorised under the CJC’s Scheme of
Delegation to manage the performance of a contract throughout its term. The
duties of a Contract Manager shall begin when the contract is awarded and shall
cease when it is completed or terminated.

“Contracting Officer” means a person authorised under the CJC’s Scheme of
Delegation for the purpose of carrying out the appropriate duties set out in these
Contract Procedure Rules. A Contracting Officer may be appointed specifically for
the purpose of a single contract or for a range of contract requirements but may
not also be the Director for any contract for which he or she is the Contracting
Officer.

“Corporate Contract” means any pre-existing contract and applies particularly
to contracts where exclusive use by the CJC is a term of the Contract. Details of
these contracts can be obtained directly from the Corporate Procurement Service.

“Contract Management System” means the electronic eTenderWales portal in
use by RCT for managing procurement activities, part of which includes an
electronic contract register. The system also includes facilities for supplier
registration and management as well as E-tendering.

“Debarment List” a published list of excluded (where a mandatory exclusion
ground applies) or excludable (where a discretionary ground applies) suppliers.

“Dynamic Market” means a market made of suppliers who meet the conditions
for membership and as set out in The Procurement Act 2023.

“Excludable Supplier” means a supplier to whom a discretionary exclusion
ground applies and as set out in The Procurement Act 2023.

“Excluded Supplier” means a supplier to whom a mandatory exclusion ground
applies and as set out in The Procurement Act 2023.

“Framework Agreement” means a contract between a contracting authority and
one or more suppliers that provides for the future award of contracts by a
contracting authority to the supplier or suppliers.



“Head of Procurement Delivery” means RCT’s Head of Procurement Delivery.

“Horizontal Arrangements” has the meaning set out in Schedule 2 Part 1 of the
Procurement Act 2023.

“Legal Framework” means the Acts, policies, regulations or legislation set out in
section 3. This is not an exhaustive list that the CJC needs to comply with, only
the more relevant to public procurement.

“Objective Mechanisms” means the selection criteria as set out in the
Framework Agreement for awarding contracts without re-opening competition.

“Public Contract” means a contract or Framework Agreement that has its value
over the Procurement Act Threshold and is not an exempt contract.

“Product” includes any goods, equipment, material, works, service or benefit.

“Proprietary Product” means a product which has unique characteristics which
alone meet the required performance specification and is either sold only at fixed
rates or sold by more than one source but may be purchased from the prime
source at clearly better rates.

“Procurement Act Thresholds” as set out in Table 1 of these Contract
Procedure Rules.

“Specification” means a clear statement of the Product in sufficient detail:
o to enable the contractor to submit a competitive price;
o to ensure that a Product supplied will meet the requirement of the CJC;
o to define the precise output required.

“Strategic Director” means the Chief Executive, any Chief Officer as defined in
Article 10 of the CJC’s Constitution, or any officer authorised by them under the
CJC’s Scheme of Delegation in the same or another Directorate or Service Area
to act for them under these rules. Such authorisation shall be in writing, shall
include any limitations to the authorisation and shall be recorded. Officers may not
act in the capacity of Contracting Officer and Director for any single contract.

“Strategic Director of Legal and Governance” and “Strategic Director of
Resources” includes Officers specifically authorised by them.

“Tender” means an offer to sell or buy made by a Tenderer.

“Tenderer” means any person offering to sell or buy a Product. This term applies
before a contract is formed and includes unsuccessful bidders.

“To Tender” means to make an offer to sell or buy.

“Under Hand” means under the signatures of authorised Officers.



“Under Seal” means under the common seal of the CJC attested by the Strategic
Director of Legal Governance or officers authorised by them. The application of
the common seal to a Contract will increase the period of limitations (for legal
remedy) from 6 years to 12 years.

“Vertical Arrangements” has the meaning set out in Schedule 2 Part 1 of the
Procurement Act 2023.



